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STATEMENT OF THE CASE 
Nature of the Case 
Aristeo Gomez Martinez appeals from the district court's order summarily 
dismissing his petition for post-conviction relief. 
Statement of the Facts and Course of Proceedings 
Mr. Martinez was charged with lewd conduct with a minor under the age of 16, 
and, in 2008, was sentenced to twenty years, with ten years determinate. (R., p.22.) 
His conviction was affirmed on appeal in a 2-1 decision by the Idaho Court of Appeals. 
State v. Gomez, 151 Idaho 146 (Ct. App. 2011) 1. Mr. Martinez subsequently filed a 
petition for post-conviction relief. (R., p.22.) 
In his petition, he alleged a violation of his 6th Amendment rights, a violation of 
his due process rights, and ineffective assistance of counsel. (R., p.23.) As a remedy, 
Mr. Martinez sought a reduction of his sentence to twenty years, with five years 
determinate. (R., p.24.) 
Mr. Martinez submitted an affidavit in which he raised numerous claims. The 
relevant claim, for purposes of this appeal, was that counsel was ineffective for failing to 
appeal from the denial of his Idaho Criminal Rule (hereinafter, Rule) 35 motion for 
reduction of sentence. (R., p.31.) Specifically, Mr. Martinez asserted that the Rule 35 
motion was denied 4 days after it was filed and that he requested his attorney to file an 
1 The caption in the criminal case was State v. Aristeo Gomez. In the current post-
conviction case, the petitioner used the name, Aristeo Gomez Martinez. 
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appeal. (R., p.31.) Despite being requested to do so, counsel did not file an appeal 
from this motion. (R., p.31.) 
The district court issued a notice of intent to dismiss. (R., p.90.) Regarding the 
failure to file an appeal from the Rule 35 denial, the district court correctly noted that 
Mr. Martinez only had the burden of proving deficient performance because prejudice 
was presumed. (R., p.94.) However, the district court stated that Mr. Martinez had not 
made a prima facie showing of deficient performance because his allegation failed to 
establish that Mr. Gomez made the request for an appeal within the time frame required 
for an appeal. (R., p.94.) Mr. Martinez did not respond to the notice of intent to dismiss 
and the court dismissed this claim for the reason set forth in the notice. (R., p.102.) 
Mr. Martinez appealed. (R., p.109.) He asserts that the district court erred by 
dismissing this claim because he was not required to prove, at the summary dismissal 




Did the district court err by summarily dismissing the claim that counsel was ineffective 
for failing to appeal from the denial of Mr. Martinez's Rule 35 motion? 
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ARGUMENT 
The District Court Erred By Summarily Dismissing The Claim That Counsel Was 
Ineffective For Failing To Appeal From The Order Denying Mr. Martinez's Rule 35 
Motion 
A. Introduction 
Mr. Martinez asserts that the district court erred by summarily dismissing his 
claim that counsel was ineffective for failing to file an appeal from the denial of his Rule 
35 motion because Mr. Martinez was not required to allege that he made the request 
within 42 days of the denial of that motion, and, alternatively, the only reasonable 
inference is that he made a timely request. 
B. The District Court Erred By Summarily Dismissing The Claim That Counsel Was 
Ineffective For Failing To Appeal From The Order Denying Mr. Martinez's Rule 
35 Motion 
A petition for post-conviction relief initiates a civil proceeding governed by the 
Idaho Rules of Civil Procedure. Pizzuto v. State, 146 Idaho 720, 724 (2008). In order to 
be granted relief, a petitioner must prove by a preponderance of evidence the 
allegations upon which the request for relief is based. Stuart v. State, 118 Idaho 865, 
869 (1990). However, a petition for post-conviction relief differs from a complaint in an 
ordinary civil action in that it must contain more than "a short and plain statement of the 
claim" that would suffice for a complaint under Idaho Rule of Civil Procedure 8(a)(1 ). 
The petition must be verified with respect to facts within the personal knowledge of the 
petitioner, and affidavits, records or other evidence supporting its allegations must be 
attached, or the petition must state why such supporting evidence is not included with 
the petition. See I.C. § 19-4903. Thus, the petition must present or be accompanied by 
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admissible evidence supporting its allegations, or the petition will be subject to 
dismissal. 
Idaho Code § 19-4906 authorizes summary dismissal of a petition for post-
conviction relief, either pursuant to motion of a party or upon the court's own initiative. 
Summary dismissal of a petition is the procedural equivalent of summary judgment 
under Idaho Rule of Civil Procedure 56. A claim for post-conviction relief will be subject 
to summary dismissal if the petitioner "has not presented evidence making a prima facie 
case as to each essential element of the claims upon which the [petitioner] bears the 
burden of proof." DeRushe v. State, 146 Idaho 599, 603 (2009). Summary dismissal is 
permissible when the petitioner's evidence has raised no genuine issue of material fact 
that, if resolved in the petitioner's favor, would entitle the petitioner to the requested 
relief. If such a factual issue is presented, an evidentiary hearing must be conducted. 
State v. Payne, 146 Idaho 548, 561 (2008). In some cases, summary dismissal of a 
petition for post-conviction relief may be appropriate even where the State does not 
controvert the petitioner's evidence because the court is not required to accept either 
the petitioner's mere conclusory allegations, unsupported by admissible evidence, or 
the petitioner's conclusions of law. Id. 
On review of dismissal of a post-conviction relief petition without an evidentiary 
hearing, this Court determines whether a genuine issue of material fact exists based on 
the pleadings, depositions and admissions, together with any affidavits on file. Rhoades 
v. State, 148 Idaho 247 (2009). However, "while the underlying facts must be regarded 
as true, the petitioner's conclusions need not be so accepted." Id. at 250 (quoting 
Phillips v. State, 108 Idaho 405, 407 (1985)). 
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A claim of ineffective assistance of trial counsel in violation of a petitioner's rights 
under the Sixth Amendment of the United States Constitution may be properly brought 
in a petition seeking post-conviction relief. See, e.g., Beasley v. State, 126 Idaho 356, 
359 (Ct. App. 1994). An assertion of ineffective assistance of counsel is measured by 
the two-prong test articulated in Strickland v. Washington, 466 U.S. 668 (1984). Id. 
Under this test, the defendant must establish: first, that counsel tendered deficient 
performance, meaning that counsel's performance fell below an objective standard of 
reasonableness; and, second, that this deficiency prejudiced the defendant. Id. The 
defendant's right to effective assistance of counsel extends to all critical stages, 
including a direct appeal. Id. at 359-360. The well-established test from Strickland 
applies to claims, "that counsel was constitutionally ineffective for failing to file a notice 
of appeal." Roe v. Flores-Ortega, 528 U.S. 470, 477 (2000). 
"The decision whether to prosecute an appeal rests with the defendant." Mata v. 
State, 124 Idaho 588, 593 (Ct. App. 1993). . Idaho courts have repeatedly recognized 
that, "where a criminal defendant advises his attorney of his desire to appeal, and the 
attorney fails to take the necessary steps to file an appeal, such a defendant has been 
denied his constitutional right to the effective assistance of counsel at a critical stage." 
Flores v. State, 104 Idaho 191, 194-195 (Ct. App. 1983). Additionally, the United States 
Supreme Court has, "long held that a lawyer who disregards specific instructions to file 
a notice of appeal acts in a manner that is professionally unreasonable." Roe, 528 U.S. 
at 477. 
Moreover, where trial counsel is presented with a request to file an appeal, and 
fails to do so, prejudice is also presumed for purposes of a claim of ineffective 
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assistance of trial counsel. Roe, 528 U.S. at 483-484; Beasley, 126 Idaho at 360-362. 
In other words, the prejudice prong is satisfied by a showing of the loss of the 
opportunity to appeal itself - no additional showing of prejudice, such as the probability 
of success on appeal, is required. See, e.g., Hernandez v. State, 127 Idaho 690, 691 
(Ct. App. 1995); Beasley, 126 Idaho at 362; Mata, 124 Idaho at 593; Ricca v. State, 124 
Idaho 894, 898 (Ct. App. 1993). 
The district court grafted an additional requirement onto these standards - that 
Mr. Martinez allege that he made this request within 42 days of the denial of his motion. 
Because a petitioner need not make such a factual assertion to survive summary 
dismissal, the district court erred. The proper legal standard in this case is clear: 
"Where a criminal defendant advises his or her attorney of a desire to appeal, and 
the attorney fails to take the necessary steps to file an appeal, such a defendant 
has been denied his or her constitutional right to the effective assistance of 
counsel at a critical stage in the proceedings." Beasley, 126 Idaho at 360 
(emphasis added). Beasley does not require a defendant to allege that his request was 
made within 42 days in order to survive summary dismissal. 
Further, even if this were the standard, taking all reasonable inferences in 
Mr. Martinez's favor as the non-moving party, he raised a genuine issue of material fact 
sufficient to survive summary dismissal. "This Court liberally construes the record in 
favor of the party opposing the motion for summary judgment and draws any 
reasonable inferences and conclusions in that party's favor." Jensen v. State, 139 
Idaho 57, 61 (2003) 
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In this case, Mr. Martinez's motion was denied 4 days after it was filed, and that 
after it was denied, he requested that counsel file a notice of appeal from that, and that 
counsel did not do so. The only reasonable inference is that, after his motion was 
denied and he had a right to appeal, he requested that his attorney file the appeal. 
Nothing in Mr. Martinez's factual allegations, or the State's response, even remotely 
suggests that Mr. Martinez waited until the time for appeal had passed before he 
requested an appeal be filed. Because the only reasonable inference is that 
Mr. Martinez made a timely request for an appeal, the district court erred by summarily 
dismissing the claim. 
CONCLUSION 
Mr. Martinez requests that the district court's order summarily dismissing his 
petition for post-conviction relief be reversed and his case remanded for further 
proceedings. 
DATED this 30th day of July, 2012. 
JUSTIN M~ CURTl'S 
Deputy\State Appellate Public Defender 
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